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regulations by which he Is governed and as such he mus| acquaint NOTES
himself with general principles of law of the country,

There are many types of law such as merca

ntile law, civil law, .
tax law, criminal law, labour law,

Sources of law

(1) English Law : This is the mosl

Important source of Indlan
mercantile law

It includes

(@)  Common law of England : It refers to a system of law based
upon English custom, usages and traditions which are
developed over countries by English court. First of all it is
unwritten and its principles are applied whenever
subsequent disputes of similar nature arises.

(b) Equity : It refers to that branch of English law which
develops separation from common law, It is based upon
concepts of justice developed by the judges whose
decisions became precedent. It is also unwritten and it
covers the deficiencies of common law.

(c) Statute law : the statute law refers to the law laid down in

the Acts of parliament. It is superior to and over any rules
of the common law of equity.

(2)  Judicial decisions or the system of precedents : This is the source
of law based upon previous judicial decisions which have to be
followed in similar future cases. The system of precedents has
been described as a system of law which applies in new
combination of circumstances those rules which are derived from
earlier judicial decisions. -

(3) Customs and usages : Custom and usage established by long
use and constantly put into practice become binding into the
parties entering commercial transactions.

1.2 NATURE OF CONTRACT
Definition of contract :

According to section 2(h), *A contract Is a legally binding
agreeme 1t made between two or more persons, by which rights are
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acquired by one or more, to acts or forbearances on the part of other
or others”. According to section 2(h). Indian contract Act-1872, "An

agreement enforceable al law is & contract’,
if we analyse the definition of contract, We find that a contract

consists of two elements :
(i)  Anagreement
(i) Its enforceability by law.

Agreement :
an agreement is defined as, "Every

According to section 2(e),
ration of each other”.

promise and set of promises forming conside
Promise :

According to section 2(b),
a promise”.

“A proposal when accepted becomes

An agreement involves proposal or offer by one party and
acceptance of the same by the other party. It requires existence of
two or more persons i.e. plurality of person because one person cannot
enter into an agreement with himself.

Agreement = offer + Acceptance

Example — When A offers B to come with him for a dinner, when
B accepts it, it becomes an agreement.

Enforceability by law : ,

An agreement to become a contract must give rise to a legal
obligation or duty. The term obligation is defined as, “A legal tie which
imposes upon a definite person or persens the necessity of doing or
abstaining or doing @ definite act or acts. The common acceptance

formed and communicated between the two parties must create legal
relation not the relation which are purely social or domestic nature.

Example : A promises to sell his car to B for Rs.10,000 received
by him as the price of the ear. The agreement gives rise to an obligation
on the part of A to deliver the car to B.

From this we conclude that all agreements are not contract only
that agreement which is enforceable at law is a contract. So, contract
is a broad term.

According to section (10) of |.C.A., "All agreements are contracts
if they are made by free consent of parties, competent to contract, for
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a lawful consideration ang with lawfy| obj
J ect and aran’
declared 1o be void", Sp, |g pg enf en't expressly

orceable by law, agreem
posses the essential elemenfs of a valid contrat greement must

The essential elements of a valid contract are -

(y  Offer and acceptance : There must be two parties to an

the offer and the other party

: ' valid contract, these must be a
awful offer' by one Party and lawful acceptance’ of the same

by the other party, The acceplance must also be according to
the mode prescribed and must be communicated to the offeror,

(i) Intention to create legal relationship : When two parties enter
Into an agreement they must have intention to create legal
relation between them, In case, there is no such intention on the

part of parties, there is_m::- contract. Agreement of social or
domestic nature don't constitute legal relations

Example : An agreement to have a launch af a friend's house,
agreement between husband and wife, generally lack the intention to
create legal relationship,

In commercial transaction an intention to create legal relation is
prescribed. But the contract. can not be valid, when the parties express,

declare and resolve that their agreement is not intended fo create
legal relation,

(i) Lawful consideration : Consideration means an advantage or
benefit moving from one party to the other. In simple ‘words,
“consideration means something in retum”, Promise made for
nothing are unenforceable under I.C.A. To make an agreement
legally enforceable one must give something and get something
in return. It may be in the form of money, goads, service, It may
be past, present or future. ¥

(iv) Capacity of parties : The parties to an agreement must be
competent to a contract. According to section (11), “everyone
is competent to a contract, who is of the age of majority
according to which he is subject and who is of sound mind
and is not disqualified from contracting by any law to which
he is subject. According to this the following persons are
incompetent to contract :

T i
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impossibility of performance. A contract when entered into
may be valid, but it may subsequently void. A contract may
also lack any essential elements of a valid contract is said
to be a void contract.

Example : The contract of importing goods from a country
becomes void, when a war broke out with the concerned country.

(v)

(v)

Voidable contract

According to section 2(i), “An agreement which is
enforceable by law at the option of one or more of the
parties but not at the option of other or others, is a voidable
contract”. When the consent of a party to a contract is not
free, i.e. it is caused by coercion, undue influence,
misrepresentation or fraud, the contract is voidable at his
option. A voidable contract is valid and enforceable until it
is repudiated by the party-entitied to avoid it.

Unenforceable contract

It is a contract which is otherwise valid but cannot be
enforced in the court of law because of some technical
defect like absence of written form or absence of proper
stamp. It will not be enforced by the court until and unless
the defect is rectified.

Example : A promissory note being understamped i.e. a
promissory note of Rs.10,000 has a one rupee stamp pasted on it.

(vi)

lllegal agreement :

A contract which is either prohibilited by law or otherwise
against the policy of law is an illegal agreement. It is void
ab initio. :

Example : Agreement with a pick-pocketor.

(8} (i)

(i)

Express contract :

Where the proposal and acceptance is made in words
spoken or written, it is an express contract. Where the
offer or acceptance of any promise is made in words, the
promise is said to be express. An express promise results
an express contract.

Implied contract :
An implied contract is one which is inferred from the acts
or conduct or behaviour of the parties or course of dealing

=10 :-
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between them and can be smelled out

circumstances, According to section (9) , “Where the offer
or acceptance of any promise is made otherwise than in

words, the promise is said to be impli
plied. An implied
results in an implied contract, ol

from the surrounding NOTES

Example : There are implied contract when one getinto a public bus,
(i) Quasi contract :

Strictly spea King quasi contract is not a contract at all, It is
a confract in which there Is no intention on elther side to
make a contract, but the law Imposes a contract. It

resembles a contract in that a legal obligation Is imposed
on a party who is required to perform It.

Example ; When cerain books are delivered to a wrong person,
the addressee is under an obligation to pay for them or return them.

(iv) E-Com Contract :

The confracts are entered into between the parties using
internet. In electronic commerce, different parties or
persons create networks which are linked to other networks
through EDI (Electronic data interchange).

(C) (i) Executed contract:

Executed means that have already been done. An executed
contract is one in which both the parties have performed
their obligations or carried out the terms of contracts. In
other words, it is a completed contact.

Example : Asells a TV set to B for Rs.20,000. B pays the price
and A hands over TV set fo B.

(i) Executory contract :

Executory means that remains to be carried into effect
when the contract is yet to be performed wholly or partially
by one or both the parties have yet to perform their
obligations, the contract is executory contract.

An execulory contract may be :
(a) Unilateral
(b) Bilateral.
11  Self-Instructional Material
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Offeror or by his duly aulhorized agent, there Is no acceplance
of it

Example : 'A' writes a letter 1o ‘A’ olfering him 1o sell his walch

10r 15,200, but does not post the letter and keeps It In his drawaer, It |s
not an offer,

(V) Offer must be made with a view to obtain the assent of the other
party : The offer to do or not to do something must be made with
@ view 10 obtain the assent of the other parly addressed. An
Offer must be distinguished from mare expression of intention.

V) An offer may be conditional : An offer Is made subject to a
condition. A conditional offer lapses when the condition Is not
accepted. I the offer contain certain conditions and the proposer
has done everything required to take the condition into notice of
the proposee, the person accepting the offer is presumed 1o
have accepted it, with the condition so attached.

Example : When we sign the admit card, we are presumed to
accept all the conditions mentioned back of the admit card.

(vi) Offer should not contain a term the non-compliance of which
would amount to acceptance : One can't say while making an
offer if the offer is not accepted before a certain date, it will be
presumed to have been accepted.

Example : ‘W' writes to 'X', | offer to sell my bike for Rs.10,000.
If 1 don't receive your reply by Sunday next, it will be presumed that
you have accepted”. There is no contract if ‘X' does not reply.

(vii) Lapse of an offer ; An offer lapses
(i) If either offeror or offeree dies before acceptance.

(ii) If it is not accepted within the specified time or a reasonable
time if no time is prescribed.

(iii) If the offeree does not make a valid acceptance.
(iv) If the offeror withdraws the offer before acceptance.

(viii) An invitation to an offer is not an offer : An invitation to an offer is
not an offer, if there is no such intention on the part of person
sending out the invitation to obtain the assent of the other party.
Though such one is the offer, it Is not the offer in the eye of law.

Example : Offer scheme in shops, display of goods in shop, ads
in news paper.

- 14 ;-
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5 Consideration must be present; past and fllll-i'jl' :.:; g
execuled consideration I8 glven with the promise -
ihe contract is made, Fulure i:umumldﬂlm s ook

\fter the promise 1.e, after the
parties. If goods are purchased on credit the buyer gives fulure

consideration.
Past consideration is that which s given before the promise 1.8,

before the contract is made, In England past consideration is not valid
but in India it is valid.

¢.g.-A saves B's property from destruclor by force. This is purely
voluntary act and there is no agreement between the parties. If B later
promises 1o give A a reward for his good work, B's promise becomes
a new agreement in which such voluntary act will be regarded as past
consideralion,
NO CONSIDERATION NO CONTRACT

Section (10) of Indian contract Act makes consideration as an
essential element of a valid contract.

i Saﬂtionzﬁaddslhatanagmmmmmmm

. be void.
§
0 A ‘EXCEPTIONS

But there are certain exceptions and they are as follows :

1. Natural love and affection — [sec.25(1)] : It means parties must
stand in near relation to each other. If a person out of natural
love and affection for the other party to the agreement, who is
his near relative makes a promise and has the promise written
and registered. Such promise shall be enforceable withuut
consideration. A

Leading case — Raj Lakhi Vs.

il Wﬁwmwmmomth ,,
mﬂﬂmmmmmmmm,m
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(i)

However, the surety will have lo Indemnify the creditor for any
expenses or loss resulting thereol. In case of fidality guarantee,

the surety can ask the employer to dismiss the employea in the
event of his praven dishonesty,

After the payment of guarantee- 5141 : The surety Is subrogated
1o all the rights of the cradilors and gots the right to demand
from the creditor at due time of payment all the securilies whelher
they have been received before, at o alter, the creation of the

guarantee. Itis immaterial whether the surety has knowledge of
those securities or not,

Example : On C's guarantee ‘A lent Rs,5,000 10 'B', This debt is

also secured by certain shares of a company, '8' defaults In paying

the debt and 'C' has to pay the dabt, On paying off B's labllity, 'C' is
entitled to receive those shares from ‘A,

(iii)

(iv)

(b)
i)

Right of subrogation - 5-140 : Where a guaranteed debl has
become due and the surety has paid all that he is liable for, he is
invested with all the rights which the creditor had against the
principal debtor. The surety steps into shoe of the creditor.

Right of *set-off" : On being sued by the creditor, the surety can
rely on any set-off.

Right against principal debtor :
Right of indemnity : U/S-145

In every contract of guarantee there is an implied promise by
the principal debtor to indemnify the surety and the surety is
entitied to recover from the principal debtor whatever sum he
has rightfully paid under the guarantee. The surety can recover
from the debtor not only the actual amount he has paid to the
creditory but also interest thereon, The reason is that the surety
is entitled to full indemnification.

Example : ‘B'is indebted to ‘'C' and ‘A is surety for the debt, ‘C’

demands payment from ‘A’ and on his refusal sues him for the amount.
‘A defends the suit having reasonable grounds for doing so, but he is
compelled to pay the amount of debt with costs. He can recover from
‘B’ the amount paid by him for costs, as well as principal debt,

There are certain limitations as to what the surety can claim under this
section :

= 271

NOTES

Self-Instructional Material

Scanned with CamScanner



() Hecan'tclaimmore than whathe has actually paid to
He can't claim an:munt which he paid due to his own negligence.
claim amounts which he has paid wrongfully.

Section — 140 : Soon after making @

the liability of the principal debtor, the
creditor which he can

This right of surety

(i)
(i) Hecan't
(i) raght of subrogation —

payment and dischanging
surety is clothed with all the right of the

himself exercise against the principal debtor.

is called the right of subrogation. The surety steps inlo shoes of
the creditor. The surety who pays off the
remedies which the creditor could have en
against the principal debtor but also against all person

debt is entitled to all the
forced not merely
claiming

under him.

Example : ‘A' mortgages a house to 'B', ‘C' offers him self as a
surety to ‘B, ‘A'fails to pay. ‘B recovered the amount from ‘Cl.'C'can
get into the shoes of the creditor ‘8" and enforce the mortgage itseff

against ‘A",
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(i)

(i)

6.

For {
SOme purpose : The delivery of goods from bailor to bailee

must be for some pur
Pose. If goods are delivered
d person there is no bailment. by mistaks to

Vniuntary and involuntary bailment : Involuntary bailment is an
nuhcama nf1an express conlract between the parties. Voluntary
bailment arises by the operation of law i.e. finder of goods.

Gratuitous and non-graluitous bailment :

In case of gratuitous
bailment, :

consideration passes between bailor and bailee. For
example : Alends a bock to his friend B, In case of non-gratutious

bailment consideration passes between bailor and bailee i.e. a
motor car let out for hire.

According to the benefit derived -

(a) Bailment for the exclusive benefit of the bailor-delivery of
valuable to a neighbour.

(b)  Bailment for the exclusive benefit of the bailee-lending
books of friend.

(c) Bailment for mutual benefit - giving a watch for repair.

Movable goods : The bailment can only be of movable goods.
Money is not included in movable goods.

Return of goods : It is agreed between the bailor and bailee that
as soon the purpose is achieved, the goods shall be returned or
disposed off according to the direction of the bailor, The goods
may be returned either in original or altered form i.e. when a
piece of cloth is given to a tailor for being stitched.

The transaction must be in between two persons,

Rights of Bailee :

(i)

Enforcement of rights : The bailee can enforce his right against
the bailor, by suing him, in case of default.

- 33
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_The Price

The term ‘price’ is defined by see — 2 (10) of sales of Goods Act
as "price means the money consideration for a sale of goods", Price
is the most essential element for sale, No valid sale can lakes place
without price. Price may be money aclually paid or promised to pay
(depending upon whether the agreement is for cash or credit sales.

~ Modes of fixing the price :

Section 9 provides the following modes of the determination of
 the price .

(1) Price may be fixed by the contract. The price in a contract of
sale may be fixed by the conlract itself. The parties are free to
fix any price for it and the court will not interfere on it.

Price may be fixed in the manner provided in the contact of
sale. The contract itself may pravide the manner in which the
price is to be fixed. The buyer may pay the price as others or it

would be fixed by a third person appointed by the consent of
both parties.

The price may be determined by the course of dealing between
the parties — A practice to deduct discount in determining the
price may be implied from a course of dealing Similarly a usage
to pay the price at the rate prevailing in the market on the date
of delivery may be implied from the course of dealings.

(4) Reasonable price — reasonable price is a question of fact
depending upon the circumstances. On this provision the buyer
shall pay the seller a reasonable price.

(5) Price fixation by third parties — with the consent of both the parties
the price of the goods is fixed by the third party. If such third
party fails to make valuation, the contract becomes void. If one
party may wrongfully prevents the valuation from taking place,
the party not in fault may claim damages from other party. Mode
of payment of price : By common consent or in accordance with
an established course of dealing, the seller may accept the
payment {a) by a d'rnqha or draft, (b) by a bank guarantee (c)
by a letter of credit (d) by any other mode.
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(2) - The breach of warran

(3) The aggrieved party can

only claim the dam
warranty but can "epudiate the contracy ages for breach of

subsi
The breach of warranty esan) tojmiln purpose of the contract,

only gives ri
any loss which may rise. JNes fise 1o a right to claim damages for
lllustrations —
(a)

Suppose A at the time of selling his !arrfln B tells him that it is
ll:épahle of making a speed of 40 miles per hour. Subsequently
if it turns out after B has purchased the lorry that it can keep u;;
hardly 25 miles per hour, the breach to the representation by the
seller amounts to a breach of warranty. But where B tells A that
he wants to buy a lorry which is capable of making a speed of 40

miles per hour, B can repudiate the contract, return the lorry to A
and get back the price.

Example of the concept of warranty

H bought two small ships from K relying upon the particulars
furnished by K that the capacity of each ship was 460 tons. Actually
the capacity was 360 tons only. H wanted to reject the ships. It was
held that the representation of capacity was a warranty for which H
could only sue for damages. T 8 2

So a stipulation in a contractis a :_:onditkﬁbf a warranty depends
in each case the construction of the contract.,No special word is

necessary for it, a stipulation may be a condition though called a
warranty in the contract.

Exampie

(a) X sold certain balls of cotton to Y to be paid for on delivery. ol
failed to i::-ay for the goods after part delivery, X stopped further
delivery. It was held that delivery was subject to the condition of

payment and the condition being broken, X was entitied to bring

an action for the recovery of goods.
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Rs.3500 per bag. Itis breach of condition and he can refuse lo accepl
the delivery by rejecting the goods. But if the buyer elects to treal the
breach of condition as breach of warranty, he can accepl the second
quality basmati rice and claim the damages @ Rs.1000 per bag,

(2)  Treating the breach of condition as breach of warranty,

When a contract of sale Is subject to any condition to be fulfilled

by the seller and the seller commilts a breach of the condition,
the buyer can treat the condition as repudialed and refuse to

accept the goods, But he is not bound to do this and may accepl

the goods by treating the conditions as warranty, He may sue
the seller for damages.

(3)  Acceptance of goods by buyer

When a contract of sale is of non severable nature and the buyer
has accepted the goods or part thereof, the breach of any
condition by the seller can only be treated as a breach of warranty.
Here the buyer would be deprived of his right of rejecting the
goods and treating the contract as repudiated, unless there is a
term in the contract express or implied to that effect.

Where the contract is divisible and buyer has accepted a part of

it, he can result the goods which is not law full in case of an invisible
contract.

Express and implied conditions and warranties

The condition and warranties which are agreed upon between

the parties in express words either spoken or written are called express
conditions and warranties.

Implied condition and warranties are those which are implied by
the operation of the law, The condition and warranties mayn't form a
part of contract of sale at the time of contract between parties but
comes into existence by operation of law.

Example

There was a sale of pigs with all faults in a market. The pigs

were suffering from typhoid fever and infected other pigs belonging to
the buyer and caused him heavy loss. It was held that as it was
expressly agreed that the seller was giving no warranty, the buyer
was left without any remedy. k
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2)  Sale by description (Soc.-18)

It was stated that where there I8 @ sale of goods by desoription,

there is implied condition that (e goods shall correspond with
description. The purchaser has not seen the goods bul raly on the
description alone. In a sale by description one sells a described thing
And a buyer is not bound 1o accept and pay for goods which are nat in
accordance with the description of the goods he bargained for, If i
hmsﬂubwunmjm&unoudundmmwulwdlm
price for it. The word ‘description’ means anything said as to quality,
fitness, brand, place of origin, mode of packaging etc. The condition
as o description must be strictly fulfilied, It Includes many situations.
Finstismnbuwnmrnntmamnmbwsumme
description given by the seller,

Example

AsudhﬂamrmhﬁBhadnmsmdnmmgamm&.
Emmﬂv&ry&hnﬁhatﬁemhunusﬂm&.mmnmtumm
car and claim the damage.

Secondly where the buyer has seen the goods, it may be a sale
bydm‘iptimﬂhraliasmtmwhalhahmuanbmwrmnmm
to him.

Example

There was an auction sale of a sel of napkins and table cloths
described as 'dating from the seventeenth century. X who was a dealer
in antiques saw the set and purchased it. He subsequently found it to
be an eighteenth century set. It was held that X could reject it [Nicholson
and Vienn Vs. Smith Marrit (1947) 177 LT 189) -

Thirdly packaging of goods also form a part of description.
Example

Dagreed 1o sell to P apples in boxes containing 100 apples in
one box. Bul D supplied boxes containing 95 apples. Here occurs
breach of condition as to description and P rejects the goods.

« &7 :-
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upon sale of cloths. It was held that the defect makes the goods

un-merchantable. [Drummond and sons Vs. van Inyen (1887)
12 App. (as 284),

5) Condition as to quality and fitness

There is no implied condition as to the quality and fitness for any
goods supplied under a contract of sale under this Act. But the buyer
can expressly or impliedly makes known to the seller the particular
purpose for which the goods are required and seller has to supply that
goods which are fit for the particular purpose.

The implied condition as to quality or fitness will operate if the
following conditions are satisfied-

(@) The buyer requires the goods for a particular purpose.
(b) The buyer makes known to the seller that particular purpose.
(c) The buyer relies on the seller’s skill or judgement. ;

(d) The seller is to sell the goods whether he is the actual producer
or not.

Where it was found that the article is not for the purpose and
turn out to unsuitable when used, in this case the condition is broken.
But where an article is suitable for a number of purposes, the buyer
must notify the specific purpose in his mind and if this is not shown,
the buyer will have no remedy merely because it is unfit for that
purpose.

Example

(a) P, a doctor purchased from a retailer two woolen under parts
manufactured by D. Next day after wearing one of them he
became ill. His illness was caused by a chemical irritant which
was negligently omitted to remove in the process of
manufacture. It was held that the implied condition of fitness

for the buyer's purpose was broken. [Grant Vs. Australian

Khitting 1936)

(b) A sold a refrigerator to B. It performed all other acts which a
refrigerator usually does but failed to make ice. It was held
that this tends to a breach of implied condition.

(c) ‘P’ purchased a hot water bottle from a chemist 'L'. P said the
chemist if it can withstand boiling water. Chemist told him that
the bottle was meant to hold hot water. When the botlle was being
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(1) Warranty as to quiet possession

Sec-14(6) provides that there Is an implied warranty that the
!:,uyur shall have and enjoy qulet possession of goods. *It Is an
implied assurance to the buyer that he shall have the possession
and enjoyment of the goods sold to him without disturbance by
the seller or any other person. If there is breach of the warranty,
the buyer is entitied to hold the seller llable for breach of this
warranty.

Example

R purchased a motor car from D. The car turned out to be a
stolen one and R had to restore it to the true owner, R was held entitied
to recover the whole of the price paid in spite of the fact that he had
used the car for some months. [Rowland Vs Divall(1923) 2 RB 500].

(2) Warranty as to freedom from encumbrances Sec.14(c).

There is an implied warranty on'the part of the seller that the
goods are free from any charge or encumbrance. A breach of

this warranty will occur when the buyer discharges the amount -

of encumbrances. If the goods are found to be subject to a charge
in favour of a third party the seller is liable to the buyer to pay
damages. This warranty is not applied if the charge or
encumbrances over the goods is made known to the buyer when
the contract is made or he has notice of them.

Example

A pledged some goods with 'B'. Later on A took the goods back
from B under some pretense and sold them to C, Goods being subject
to an encumbrance, there was a breach of warranty. The buyer could
* recover compensation if his possession was disturbed.

(3) Warranty to disclose dangerous nature of goods
If the goods are inherently dangerous or likely to be dangerous

and the buyer is ignorant of the danger, the seller mustwarn the

buyer of the probable danger. If the seller fails to do so the buyer
is entitled to claim from him compensation for any injury suffered

by him (buyer).
Example
C purchased a packet of disinfectant powder from B who knew
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Example NOTES

B purchased timber from C and the fact was made known o the
seller that the timber was to be used for railway sleepers. It was held
that B could reject the timber as it was not fit for the purpose. [Bombay
Burmah Trading co. Vs, Ayha Mohammad, (1911) 39 34 Mad. 453
(Pc)].

(2) Merchantable quality of goods.

The 2™ exception to caveat emptor is that “where goods are
bought by description from a seller who deals in goods of that
description there is an implied condition that the goods shall be
of merchantable quality. However this exception is not applied if
the buyer has examined the goods as regards the defects which
could have been revealed by such examination of the goods by
the buyer. :

(3) Consent by fraud

Where the consent of the buyer is obtained by fraud by the
seller or where the seller knowingly conceals a defect so that it
could not be discoursed on a reasonable examination the
doctrine of caveat emptor doesn't apply. A seller, who is guilty of
i fraud, shall have no protection of the doctrine of caveat emptor.

(4) Usage of trade

An implied condition as to quality or fitness for a particular
r purpose may be annexed by the usage of trade. This is so
' because the parties contract with reference to those known
usages,

TRANSFER OF OWNERSHIP

There are two stages in a contract of sale. Vis. (a) the transfer
of possession of goods. & (b) the transfer of awnership of goods. Or

property in goods. ; o

L

The transfer of possession is different from vansfer of ownership.
The transfer of possession of goods doesn’t necessarily mean that
property in goods has also been transferred, Similarly, the transfer of
property in goods doesn't essentially amount fo transfer of possession
of goods from the seller to the buyer. There can be case that a buyer
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The goods are said o be in a ‘deliverable state’ when they are In

such a stale that the buyer would under the contract be bound to lake
delivery of them.

Example

B offers A his horse for Rs.1000/- on a month's credit, A accepls

the offer. The horse becomes B's property as soon as the offer s
accepled,

There was a sale of a fixed condensing engine. It was o be
severed and delivgrad free on rall at a specified place. It was damaged
in transit before it reached the railway, The property didn't pass as
when it reached the railway it was not in a deliverable state.

(2) Specific goods not in a deliverable state (sec. 21).

Where there is a contract for the sale of specific goods which is
not in a deliverable state and the seller has to do something to
the goods tfo bring it to deliverable state, the property doesn't
pass until it is done. Here something means any act like collecting
goods, severing the goods, or packing, loading, filling them in
the container etc.

Example

The contents of a tank of a oil were sold, the oil was to be filled
into drums by the seller and then the drums were to be taken away by
the buyer. Some of the drums were filled in the presence of the buyer
and before the remainder could be filled a fire broke out and entire
quantity of oil was destroyed. The buyer must bear the loss of the oil
which was put into drums and the rest was borne by the seller. [Mauny
Paw Vs. Mauny Saw, 12.1 (.805)].

(b) There was a contract for the sale of machinery weighing 30 tons
and embedded in a concrete floor. A part of the machine was
destroyed while being removed, It was held that the buyer was
entitled to refuse to take the machine as it was not in a deliverable

state,

(3) When goods have to be measured, tested etc. (sec-22)

Where there is a contract for the ﬁialie:_m’1 specific goods in a
deliverable state, but the seller is bound to weigh, test, measure
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gxample

A, B and C are jp
w in possession m{:‘"t OWners of Certain calle g and C le
co : Which A sellsto D, p : ave (he
good faith. The property js trane - = Makes the purchas

2 erred to D,
(d) Sale by a person In possessis:
contract (Sec, 29), “esianof goods under voidable

ein

Itprovides that a perg
onin possessi
contract which hasn't peen "Eﬂclnd:::; :T;ds under voidable
to the buye n
notice of fh:‘ E:;:‘D'I}uys the goods in good faith and without
contract void oS defect of e, The exception is limited to
voidable under SeC. 18 and 19A of contract Act. i.e

voidable under coerg
on, fraud, misrepr |
influence. epresentation and undue

Example '

A by misrepresentation induces B to sell and deliver to him a

horse. A sells the horse to before B has rescinded the contract. The
property in horse is transferred to ¢ v |

(e) Sale by seller in possession after sa.\;a (sec 30{1)

Sometimes the seller continues to be in possession of goods or
document of title of goods after sale. In such cases, the delivery
or transfer of goods or documents of title under any sale or
pledge by such person or his agent shall give a valid title to a
bonafide purchaser,

Example

A sold certain goods to B but continued h:,: remain in possession
there of with the consent of the buyer. A subsequently resold the goods
to another person. It was held that the second purchaser had acquired
a good title.

(f) ~ Sale by buyer in possession after sale (sec 30(2)

Where a buyer obtains possession of goods with the consent of
the seller or of documents of title to the goods before the property
in them has passed to him, sells to a bonafide person, the third
person takes the delivery in good faith and he will get a good
title to themn without notice of any lien or other right of the: original
seller.
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agreement between the i IDTE
Parties. In the abs
: en :
:gtfgﬂr;in: ::t gui@s sold are tg pe delivered at ll-tn:aB ;;;n:; L S
agreed to be s*::-li;l‘E| i A sy
1 0ld I.e the place where it is at the time of

(6) Time of delivery (Sec 36(2)

Hl:.ie'.iw.ery nf.gunds must be made within a reasonable time, if
d":, Is not fixed by the. Contract. The buyer can't demand the
elivery before the expiry of that reasonable time and seller is
mund. to send the goods within that time.

(7) Goods in possession of a third party Sec-36(3).

Where at the time of sale, goods are in the possession of  third
party, there is no delivery by sé_llér'.unl,ess;;iﬁd until such person
acknowledges to the buyer that he holds goods on his behalf.
The issue or transfer of any document or title to goods operates
as delivery @ven goods are in possession of third party,

(8) Expenses of delivery (sec-36(5))

Unless umen-urisg agreed the expenses of and incidental to putting
the goods in a deliverable state shall be borne by the seller.

(9)  Delivery of wrong quantity (sec-37)

Delivery of goods must be of the exact quantity ordered. A
defective delivery entities the buyer to reject the goods. Sec-37
provides three cases of defective delivery as follows.

ry - where the seller Bﬁﬂy{w‘tﬂ--m buyer a

less than he contracted to sell, the buyer may
hem. But if he accepts the goods so delivered, he
2T xm _

_:- - .l—: -q

b

-
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4  Unascertained goods and.its appropriation
6 Goods sent on approval or on sale or return
passing of Risk

gale by non-owners.

performance of the contract

pelivery of goods

1 G =T “Tai '.la"-,-:, F,

Rrules regarding deli'\rery of goods.
Unpaid seller and hm rnghts s o
Unpaid seller |

Rights of an unpaid !selleir":": s
(A] Right against the gcﬂ::ds

L}

(8) Right against the buyer patéﬂnéilz.rL Y
(A) Right against the goods
(a) whenthe pmpecty mgumls has passad 3
(i) Rightof lien = '

(ii) Righti of stoppaga uf gnnﬁs in translt
(iil)Right of Favadie ¢ T o

(b) When the property in goods hasn't passed, Right of withholding

delivery.

(B) Right against the buyéi' pemuﬁéllf '
(i) Suit for price
(ii) Suit for damages for non-acceptance
(iil)Suit f{i;}r interest,

Questions :

1. Define the term contract of sale State its essential characteristics.

2. Explain the diflrarenna between sale and agreement to sale.

3. What is the subject matter of sale ? Discuﬁs the effect of
destruction of specific goods in a contract of sale.

4. (i)Define and distinguish between a condition and warranty.

(iilUnder whatédrmmstannas a breach of condition be treated
as a breach ofiwarranty.

0 =1 85
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OBJECTIVES OF The ey ' ot
»  Introduction
| »  Definition of NBgoliabla InStrume
! »  Negotiable instr, ment Agy 1884 i
: »  Characteristics of N.I.
»  Presumption as 1 MN.I,
! Definition a
. cheque a i Promissory note, bil of exchange and
| y  Crossing of cheque
»  Types of Negotiabje Inslrum&nls.
] »

Maturity of a Negotiable instrument
Parties to negotiape 1nstrumant
Holder and holder in due coyrse
Dishonour of g negotiahje instrument
Noting and Protesting

Bouncing of cheques

»  Discharge of parties from liability of N I
Material alteration, -

w

Y ¥ ¥

'

"'."

NEGOTIABLE INSTUMENTS
OBJECTIVES

Introduction -

In the everyday business, businessmen are not interested to do
every transactions with money. Eecausa_r.amﬂng money in all
Iransactions was considered to be inconvenient, The risk of theft,
snatching, docoity ete. lies in it. So the man discovered a safe and
effective substitution of money, which will become aas'y; in carrying
from place to place and there are no fear of loss, theft & docoity. This
gives birth to the use of negotiable instruments, Negotiable instruments
are used in most of the business transactions now-a-days. Simply a
negotiable instrument is a piece of paper which entities a personto a
sum of money and which is transferable from person to person by
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T

N ,guﬂi‘b“ instrument Act 1881

The law in India rela,

: 8 10 negoyi

Inst
1881, | ruments

deal I8 contained
jiof exchange and cheque, Ty 318 With promissory note

g rcantile law of Englan, > 1awis bageq entirely o et
ofme e 8land. This Acy i applicab| yonthe principle
in India, whether foreigner or g1 Th ® 10 persons resident

aPpliﬁbla to hundis and ot natihr'a h:ti:?rfifm L At
. nts,
Ghara{:lﬂrliﬂt:!n of Negutiahle |ﬂatl'umu

erty : The poss

(@) PropP : €507 of the neaa: 1
to be the owner of the Property ;,?t::::i::tmme ISassumed
in it can be transferred easily Fein. The property

without
means complete right of UWnerau any formality, Property here

nt -

hi
possession. P and nol merely a right of
(b) Negotiabllity : The property in a |
transferable from one pe Negoliable instrument is freely

r'son to ang
is bearer, itis transferable by me o

instrument, it is transferable by

(c) GoodTitle : Aholderin due coy

ransferee of a negotiable instrument for vaiye gets a good it
even if the transferor had o dariss iirie mm?m =)
laid down in the maxim, Sl principle

general principle ‘no one can give a better

: here the instrument
re delivery and in case of order
endorsement and delivery,

rsei.e.

(d) Rightto sue in own name : When the nagnﬂéhte instrument is
dishonoured, the transferor of that negotiable instrument has
right to sue in his own name for the recovery of the amount. A
negotiable instrument can be transferred any number of times

fillits rmaturity and the holder of the instrument need no

tgive any
notice of transfer to the debtor. '

(e) Prompt payment : A negotiable instrument ensures the holder

prompt payment because in the case of dishonour, the goodwill

of the persons who are party o that negotiable Instrument may
be adversely affected and ruin their credibility,

Example of Negotiable Instrument - by statute
|a)  Promissory notes. (b) bill of exchange, (c) cheque.

By usage or custom.
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Emn'ﬂlﬂ = !

(@ PayMr.Aorbearer ) i
(o) Pay bearer s il
(c) Abillis Made Payable tg 'Sl'ikanlh o

in blank & Negotiates it, The bill Is
(2) Order instrument :

order’ Srikanth endorses it
Payable to bearer.

restricting transfer. To negotiate an instrument p'ayahia lo order
. the signaturg of the holder s necessary,
Example - e
':i}_ PaY to Mr X or order.
(i) pay to Mr, z
()  pay to the order of Mr. B,
(3)

Instruments Payable on demands (Sec. 18):
Cheques are always pa

Instru'rngint. It is payable on demand,
Instruments payable on demand

(4)  Instrument payable after sight (Sec.21) ;

Promissory notes and bills of exchange, may be expressed to
be payable at a centain period after sight or after date, Thus a bil|
of exchange may be made payable 90 days after sight or six
months after date. The expression ‘after sight' in a promissory
note means that payment is not to be demanded till it has been
presented to the maker.

(5) Inland instruments (Sec. 11):

Sec. 11 provides that “A promissory note, bill of exchange or
cheque drawn or made in India and made payable in or drawn
upon any person resident in India shall be deemed to be an
Inland instrument, A bill drawn in Delhi upon a merchant resident
in New York and payable in Kolkatta is an inland instrument. A
bill drawn and payable in India remain an Inland bill even if it has
been endorsed in a foreign country. A bill is presumed to be an

inland bill unless the contrary appears on face of it,
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Documlﬂtlry Bill ‘

. A documentary bill is one to which document of title like biil of
lading are annexed. When the bill is accepted or pald the documents

of title are handed over. This Is usually seen In foreign lrade
transactions.

Escrow

When a bill is delivered conditionally or for a special purpose as
a collateral security or for safe custody only and not for the purpose of
transferring absolutely property there in it s called an escrow. When
an instrument is delivered conditionally between immediate parties there
is no liability to pay unless conditions agreed upon are fulfilled. The

rights of a holder in due course is not affected due to fulfillment of
conditions, ’

MATURITY OF NEGOTIABLE INSTRUMENTS

Payment can be demanded on an instrument only when it is
due. When the payment is due, the instrument is at maturity. Thus
maturity means the date on which the promissory note or a bill of
exchange falls due. A promissory note or a bill of exchange may be
payable on demand or on a specific date or after g specific date. If no

time is mentioned, then it is payable on demand. Usually a cheque is.

payable on demand. When the instrument is payable on demand no

question of maturity arises. In other cases the maturity arises at the
time of payment.

In a promissory note or bill the expression ‘at sight' or ‘in
presentment’ means on demand. Like this cheque, payable on demand
becomes payable at once and there is no question of maturity arises.

Days of grace were originally granted to the acceptor by way of
favour. But itis now claimed as a legalright. If an instrument is payable
by installments each installment is entitied to days of grace.

Calculation of the date of maturity —

(1) When a promissory note or a bill is expressed to be payable at a
certain month or date, or after sight or after a certain event the
period of payment terminates three days after stated number of
months. Example A bill dated 20" April 1993 is payable one
month after date. It is matured on 23rd May 1993,

(2) If the month in which the period would terminated has no
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The declaration should be in form No = 1o0n a non-judiclal stamp
paper of appropriate value wilh reference 1o the state In which the
office of the registrar of Companies Is situated. Allernatively, non-judiclal
special adhesive stamps may be affixed to the declaration,

Filing of documents for registration

After the aforesaid documents are ready, the next slep Is filing
of these documents with the registrar of companies of the concermed
state of registration of the company,

Certificate of incorporation

After scrutinizing the documents filed and on being satisfied that
they are in order, that the requisite fee has been paid and that all other
legal requirements have been duly complied with, the registrar will
enter the name of the company In the register of companies and shall
certify under his hang that the company is incorporated and in the
case of a limited company that the company is limited, The cerificate

Soissued by the registrar js called the certificate of incorporation, After
obtaining the certificate of incorporation from the registrar of companies
a private limited company is entitled to commence the business but a

- public limited can not start the business after obtaining the certificate
of incorporation. It can start the business only after obtaining the -

certificate of commencement.

Commencement of Business

must comply with the provisions of section 149 of the companies act.

The certificate to commence business entitles the company to
commence business given in the main objects clause of the
memorandum of association. No business given in the “object” can
be commenced without obtaining prior approval of the shareholders
by way of special resolution, However the central government may on
an application made by the Board of directors, allow a company to
commence business in the “other object clause’, even after an ordinary
"esolution is passed by the company in general meeting,
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Authority for the issue and detalls of resolution passed for
the issue,

Procedure and time schedule for allotment and Issue of
certificates, ' s
Names and addresses of the company secretary, legal

advisot, lead manages, co-managers, auditors, bankers |
to the company, bankers to the Issue and brokers to the

issue.

(B) Financial Information

1

3.

Report by the.auditors, A report by the auditors of the
company with respect to (a) its profits and losses and
assels and liabilities and (b} the rates of dividend paid by
the company during the proceeding § financial years.

Reports by the accountants on the profits or losses of the
business for the preceeding 5 financial years, and on the
assets and liabilities of the business on a date which shall
not be more than 120 days before the date of the issue of
the prospectus.

Principal terms of loans and assats&érgad as security.

(C) Statutory ang nther'lnfunpaﬂnn :

1.
2

3
4
5
6.
7
8

~ Minimum suhﬁcriptiun _
Expenses of the issue giving sepa‘rf_'éfé'l}!féss payable to
(a) advisers (b) registrars to the issue (c) managers to the

Issues (d) trustees for the debenture hojders. :
Underwriting commission and-brokerage .
Previous issue forcash

Previous public or rights Issue, if any (during last 5 years),

Commission or brokerage on Previous issue
Issue of shares otherwise than for cash
Debentures and redeemable preference shares ang other

instruments issued by the Company outstanding as on the
date of prospectus, :

Option to subscribe -
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Power of company 1aw board

reason it is impracticablé
extraordinary general
exiraordinary general
application of any director of l
company who would be ent
called, held and conducted |
company law board shall for all
of the company duly called,

Requisites of a valid meeting

- requirements are satisfied :
T

. -nmtbeprasmthudartumﬂtuhaaualdnmﬁlgammm

the meeting. o
g bty e a |

Increase In the remu

director elc. '
to order lTlIl'!“""g | .

of the India com panm act 1955 if forany |
for a company {0 call, hold or conduct an |
maallng. the company 18W aw board may call an -
of its own motion oronthe [ -
or of any member of the '} %
meeting. Any meeting e

Under section 186

itled to vote at the
n accordance W
purposes bed
held and conductad

A meeting :aﬁ validly transact any business if the following o

Proper authority : The proper aumnrity to convene a general
| or extraordinary) uf

‘meeting (whether statutory, annual genera L
a company is the board of diractm Tha bmrd sl'mld pass a il

msulutinntacallma general meell
of the board. Ifn-mdfmdmdnnotmuﬁnmaéﬁm;manﬂ_mﬁﬁﬁl-\-: 14

of the company law board may call the rneaﬁng 3

Notice ofmaemg A prupaf mtlne ar lhe meeﬂng shquld bu, 2
given to the members and all nthera wt'm are antﬂad to aupng e

Quorum of meeting : As per sec 1'&1 uf Indian mnwiﬁ amﬂ*
1956 quorum means the.minimum;number of members vﬂmﬁ

business thereat. The quurumisgamallyf'madbymaarﬁd%* f
Hﬂmuﬂdasofammpanydonnhprqﬂdafmalarguq oru I
fomnmapply B b Ii

mad publlc m

Wmﬂ'"?r !F 1| ﬁa 13 !
1 _Fﬂrmpu
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The representative of a body Corporate appointed under sec-
187 or the representative of lna president of Indla or a governor
of a state under sec-187-A h;l_mmiﬁﬁqmmalb{pmmt for
the purpose of a quorum, §

2. If within half an hour @ quorum is not present, the meeting, If
called upon the requisition of members, shall stand dissolved.
In any other case, it shall stand adjoumed to the same day;
place and time in the next week. The board of direclors may
adjourn the meeting to be convened on any particular day, time

and place to be fixed on the dale of the meeting itself or at least .

before the commencement of the same in the next week. Where
the board of directors fails to do so, the meeting stands statutorily
adjourned to the same day in the next week.

3. Ifatthe adjourned meeting also, a quorum is not present within
half an hour, the members present shall be the quorum,

The Articles may provide for a larger quorum :

The articles cannot provide for a quorum smaller than the
statutory minimum. For the purposes of quorum, only members present
in person and not by proxies are to be co unted. A company cannot, by
its articles or otherwisé, provide for proxies being counted for purposes
of a quorum. Where the total number of members of a company
becomes reduced below the quorum fixed for a meeting the rules as
to quorum will be satisfied if all the members of the company are
prESEI‘TI.

Further Article 49(1) of table Arequires Ih:e Quorum to be present
at the time when the meeting proceeds to transact business. |t need
not be present throughout or at the time of taking vote on any resolution,

if during 1he meeting some shareholders leave so that quorum is not

csc0l the meeting must be discontinued by adjournment. However,
if a meeting is once organized and all parties have participated, no
person or faction can by withdrawing capriciously and for the sole
purpose of breaking the quorum, render subsequent proceedings

invalid,

Minutes of meeting (193 to 196)

Minutes are a record of what the company and directors do in

meetings.
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VOTING NOTES

The motions proposed In a general meeting of a company are
decided on the votes of the members of the company. The members
holding any equity share capilal therein have the right to vote on every
motion placed before the company. Members holding preference
shares can vote only on those motions which affect rights attached to
their capital (sec-87).

Ashareholder's vote is a right of property, and prima facie may
be exercised by him as he thinks fit in his own interest. He is not
found to exercise it in the best interests of the company. The voting

may be :

1 by show of hands, or

2. by taming a poll.
Voting by a show of hands (sec-177 and 178)

Al any general meeting, motions put to vote are in the first

rinstance decided by a show of hands, unless a poll is demanded (sec-

177). In taking a vote by show of hands, the duty of the chairman is to

count the hands raised and to declare the result accordingly, without

4 regard to the number of votes that a member raising the ‘hand
+ possesses. Proxies cannot be used on a show of hands.

Chairman’s declaration of result of voting by a show of hands
conclusive (sec-178) : A declaration by the chairman as evidenced
by an entry in the minutes book shall be conclusive evidence of the
fact that @ resolution has, on a show of hands, been carried.

Rough and ready method : Vioting by a show of hands may not
ghiectively reflect the interest of the members of accompany.

Voting by poll (sec-179) : Before or on the declaration of the result of
yoling on any motion on a show of hands, a poll may be taken by the
cnrman of the meeting of his own accord. It shall, however be taken
n 2 demand made in that behalf by the persons specified ;Jeluw :

.

In the case of a public company having a share capital, a poll
shall be taken on a demand by any member or members present
in person or by proxy and holding shares in,the company, ~

i. . Which confer a power to vote on me-reisuiuﬂon not being
less than 1/10™ of the total voting power in respect of the
resolution, or '
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(i)

a
(k)

()
(m)

(n)

(0)

Appointment of managin
Removal of & director and apP
[sec-284(1)]

Approval of appointmen

Winding up @ company vol

t of sole selling agents

untarily in cerain

S ~uidators in @
Appointment and fixation of femuneratlor; of liquida
indi 490(1)]
ber's voluntary winding up [s€¢ (b8
i oluntary winding up

Nomination of a liquidator in @ creditors ¥

[sec.502(1)].
Special resolution [sec.-189(2)] : A special resolution is ON°
which satisfies the following conditions :

special

e the resolution as a

(a) The intention to propos
otice calling the

resolution has been duly specified In the n
general meeting.
(b) The notice has been duly given of the general

(c) The votes cast in favour of the resolution by members
entitled to vote are not less than 3 times the number of

~ votes cast against the resolution by members S0 entitled
and voting. The members may vote in person, or where

proxies are allowed, by proxies.

meeting.

(d) An extraordinary statement setting out all material facts
concerning the subject matter of the special resolution
including, in particular, the nature of the concern or interest
of every director and the manager, if any, shall be annekad

to the notice of the meeting.

A copy of every special resolution together with the copy of the

explanatory statement shall, within 30 da |
' of th i
resolution, be filed with the registrar, s PETIg E.}f e

The object of requiring a majority of 3/4" of the votes for a special

resolution is to protect the minorit
. y intere \
relating to the company’s affairs. ek

N 14
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The articles of a company may provide for additional matlers in
respect of which special notice s required,

Resolutions pas*_sud at adjourned meetings (soc-191),

Where a resolution is passed at an adjourned meeting of (a) a
company, or (b) the holders of any class of shares in a company, o (c)
the board of directors of a company, the resolution shall, for all
purposes, be treated as having been passed on the date on which it
was in fact passed.

Passing of resolution by postal ballot [sec-192-A Is Inserted by
the companies (Amendment) Act, 2000.

A listed public company may, and in the case of resolutions
relating to such business as the central government may, by notification,
declare to be conducted only by postal ballot, shall get any resolution
passed by means of a postal ballot, instead of transacting the business
in general meeting of the company.

When is resolution said to be passed

If a resolution as assented to by a majority of the shareholders
by means of postal ballot, it shall be deemed to have been duly passed
at a general meeting convened on that behalf.

QUESTIONS :

1. A joint stock company is an artificial person created by law with
a perpetual succession and a common seal. Do you agree with
this definition of a company 7 Explain.

2. How is a company formed under the companies act, 19567
Enumerate the various documents to be filed with the registrar.

3.  Who is a promoter? Discuss his legal position in relation to a
company which he promotes.

4 The memorandum of association is the fundamental law or a
charter defining the objects and limiting the powers of a company

Explain.
5. Discuss the relationship between the articles and the
memorandum of association of a company.

6. Whatis a prospectus? What are its contents 7 Is it obligatory for
a company to file prospectus or a statement in lieu of prospectus

with the registrar of companies 7
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